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UNITED STSTES OF LIGRICA : 
* Criminal No. 782-56 


Washington, D. C. 
Tuesday, October 2, 1956 
The ebove-entitlec matter came on for triel before Honoreble JOSEPE Ce 
iicG/RRAGHY, a judge in the United States District Court, and 2 jury at 11:00 a.m. 
WILLIAM PAUL HAMM : (6) : 
wes called as a witness by the Government and, efter being first ery sworn, 
was exemined end testified es follows: | 
DIRECT EX!MINATION 


BY MR. BLACKYELL: 





Where do you live? 

A 4105 Wisconsin Aveme, Northwest, Washington. | 

Q Are you in business in the city, and if so what v-ind of business 
| 


4 

| 
| 
' 


do you have? 
* I own end operete a gegoline automobile service station et 4130 


Wisconsin ‘venue, Nortinvest, Yashington, ! 


| 
Were you the:omer and operator of the business you just described, 


< 


the Hemm Auto Service Station, on May 25 of this year? 


| 
| 
| 
| 
| 
| 
! 


A Yes. I ves. 
Q Directing your attention to May 25, sometime in the evening, (7) 


dit. something of <n unusual neture occur at your place of business? 


A Yes. | 
Q Will you tell His Honor and these ladies and gentlenen of the jury 
just vhat happenec -—- by the way, whet time vas it, approxinstely? 
A Nearing nine-thirty in the evening. : 
Q Very well, Nine-thirty in the evening. 
A Yes. ! 
Q While in your plece of business around sbout that tine, 
pened to you of en umusual nature, sir? | 
A There was en ettempted hold up. i 
Q Will you Geseribe for His Honor end these ladies ond gentlemen of 


°F 





the jury just whet heppened? 








A I had closed uy place of business. That is, I hac turned (7) 
i the light out outside, 
Q What time did you close your place of business on this particular 
evening? 
4 Qn this perticuler night it was probably about ten minutes 
cfter nine. Approximately that, I had been delayed. I ordinarily close at 
mine, but I had been delayed by a customer, one my reguler customers wanting 
“ some gasoline. So I had turned the lights on again and went out and waited 
on thet lady and then went back in and locked the door, turned the lights 
out, leaving the lights inside the building burning. (8) 
Then, es is usuclly slways my custom, I checked my bool:s and the 
zegister, and chec’:ed my jobs out for the day and for the next day — that 
is the usual procectre — and I was doing that, standing at my dest doing 
that, when there ves e imock on the front door to which I paid no attention. 
I don't after I have the lights out. 
In fact, I can't see the door from my desk, but I pey no ettention to 
. enyone coming to that door. 
sfter they lmocked on the door for maybe a matter of a couple of minutes 
they came around to trae big window in the front end knocked on it and then I 
= turned around and I «cs motioned to the door, but in turn I motioned then 
= I motioned them arovnd to the open window where I was standing, and this 
verty came then to the window, which was about this far from where I was, 
enc wanted a fan belt for a Forty-nine Ford. So I looked it up in ny 
catelogue and sev vhat belt it took end went over to the other ent of the 
>oom end got the belt and came back and put it on the desk and told him the 
price of it, which was 52,15 end five cents tax, 

Then I went on doing something cn my des’: and I was asked cgain by this 
party at the window hoy mech the fen belt was, I said 42,20 altogether, and 
ne just steyed there ot the window and the third time he asked me the same 
question, how much is the fon belt. So I looked up end into the muzzle (9) 
of en awtometic pistol, | 

He seid, "Now, you go over end unlock that door, I'm coming in.” 

At thet moment Ihec 211 the intentions in the world of doing it, but es 
I walked over to the coor where I would teke one step to the right to unlock the 

< door I thought of whet tvo steps would do the other direction, would take 


me in the vesh room, So I walked eromd this corner and into the «rash room 
enc loected that door behind me, 





I 1eid on the floor for s mimte. There is a window out of the (9) 
wesh room and I could see — there was a Hot Shoppe next to me with the 
floodlights all over the beck of it end I could see the light through the 
window that there was nobody at the window. | 

So I opened the vindow and called to 8 curb operator on the lot next- 
door to come over to me, thet I needed him right evay. He thought I was 
jolsing. : 

A He thought I was joking at first, but he finally came and when 
he got over where I could talk to him I told him to call the Police, I had 


just been held up. 





a) And es a result of that were the Police called? 


h The Police came inmmedietely. Yes. | (10) 

Q When the Police Oot icere name Bik you give’ than a deackiptton of 
the person who held you up? ! 

&.. "Yes, I did, 

Q Who ettempted to hold you up. 

£& Yes. 


n Did you get 2 good view of that men? 





A That for from him, I think I got a very good view of him, Yes. 
2) Did there come 2 time when you saw that men after thet? 

A at the Police lineup. | 

Q Do you see that man in court today, sir? : 
bon I do. 

3) Will you point thet man out, pleese? 


4 The gentlemen with the white shirt. 


| 
| 
' 


a) When you scy the “gentleman vith the vhite shirt" — 

ba Ande no coat. | 

e] Is thet the man who put the pistol on you and esled you to open 
tnet coor? | 

4 Yes. ! 

9 4nd told you he was coming in efter you had gotten the San belt 


fox him? 





& . Yea. | 
MR. BLACKWELL: Mey the record show, if Your Honor please, thet the (12) 
witness hes identified the defendent, because ‘the defendent is the only 


| 


person who is sitting in the court with a white shirt on. 











: 





- 654 he have a mousteche at thet time? 





THE COURT: It mey so show. (12) 
BY MR. BLICXELL: 

9 I believe you testified that you sew the defendant efter that time 
in 2 Police lineup, Where was thet, sir? 

A I don't ‘mow what building it was, It was in the Police building, 
the Robbery -- I went to the Robbery Squad office end we went from there 
coun the hati to the xoom where they view the lineup. 

Q How meny men «vere in that lineup, please? 

& Pour or five. 

2] Did you encounter any difficulty in the identification of the 
cofendent at thet time? 

A The thirc men started walking up, I seid to myseif. “That is 
the mn." I imev. No trouble et all. 

Q Were you positive et that time? 

A Sbsolutely. 

Are you vositive today, sir? 

A Very much so. 

How long heve you been in business in this city, Mr. Hcmm? 

A Ihave been at that place for a little over twenty-eight (12 
years, going on twenty-nine. Nearly twenty-nine yeers. 

Q Almost twenty-nine years, would you say? 

4 Be twenty-nine the first of May, next year. 

Q What was the description of the men you gave who ettempted to hold 
you up on the night of Moy 25 — thet is, to the Police officers. 

£ I took him to be e man about thirty-five years of cege, and I seid, 
I thint: about five foot eight or nine tall — maybe five foot ten I might 
heve said. I couldn't get a very good view of his height cue to the fact 
“hat he wes stancéing: on an island outside and maybe bent over es he stuck 
in this window; thet he tras smooth shaven and didn't wear a cost or © hat. 
He hac a very cold expressionless fece, I think I emphasizec. 

I guess thet is ebout all the description I gave, 

Q By smooth shaven did you meen he did have or did not have a moustache? 

£ No moustache, 

Q ind when vou sev this person in the lineup, whom you icentified 


cs the person who <ttempted to rob you, the person you identified today, 


4. 








pt Meybe © tio os three day one. | (12° 

Q When dic you view this defendent in the lineup, the opproxie (23) 
A I don't ‘nov the date of it, sir. I went down to tro eitferent 

i-neups. This ves the second lineup. : 

9 Do you Imo vhether or not it was in Mey, Jme, or July? 

A It wes, I woulc say, the first part of July. I might be ese on 


| 
. But you vould say epproximetely? 

A I was celled one Sunday, I think, to be down there Money -- celled 
early Mondey to their lineup, I think to be down there then, I imnedietely 


went, 


BY MR. REESE: | 
a) Mr. Hem, vhat wes the date thet you said this attempted robbery 
occurred, please? | 
A It was the 25th of May. : 
% Now, Mr. Hamm, this window here, is that clear gless oo is (19) 
thet frosted glass? | 
A Clear giess, ! 
Q Clear giess, ‘s to this attempted robbery, Mr. Herm, could you 
explain to us the type gun that he had? : 
You mentioned it. Would you go into it in a little more aeteil? 


4 It was 2 blue steel, What I would see of it it looted like an 





cutometic, 


Q You got quite a good look st this gun, did you not? 


t> 





Very good. Too good. | 
Q Do you recell which hand the attempted robber ves holding this 


4 It wes to the right of him, so I presume it wes his right hend. 
Q But you ere zeclily not sure which hend the gun wes in; are you? (20) 
| 


A No. I em not. | 
| 


Q Yet you got ¢ really good look at the gun, did you not? 


! 


A Yes. | 
| 

Q ‘There is e netal der which holds the window out. Youldn't (22) 
vou scy, Mr. Hamm, thet normelly it would be difficult for someone to get 


their head up insice the window to look in? Is that not true? 





A =-«It is not tous. (22) 

% Would you esplcin to us how it could be done, ther? 

x The window .s open. The windov is open. 

% Now, I voul¢ lite Mr. Homm also to give the ledics ond (27) 
gentucomen of the jury on idea of what the lighting situction wes ct the time 
you looked up into this gun, At the time you looled up and sev the gun, 


wns lights outsice2 wore off. Is thet correct? 


L My lights «rere off. Yes. 


s) at is sight. The lights inside the building were on? 
en Yes. 
a) fné then over here is approximately where the Hot Shopnre is. 


Is tact correct? 

& Yes. . 

0 Now, this, the side of the Hot Shoppe faces the side of your 
builcing, Is thet corzect? 

& That is right. 

9) You testified before thet there were some floodlights. Those floodc- 
lights ere actuelly cirected bac?: - the parking lot of the Hot Snovpe, 
ore they not? 

= They ere, i crivevey inside the building they have cnother light 
an tac beck, 

9) Letuclly, the lights thet are on the side of the Hot Shoppe (287 
cre recessed into tne roof, are they not, of the edge of the roof sticking out? 

A No, They heve a canopy cround there with lights drooning cown 
from them. 

2 They eve facing — 

te They heve two big floodlights on the post out et the sidewalk or 
ct the building line thet floods the sidc of the building end the side of my 
lot, es for cs thet goes. 

Q They do not ectuslly fece your filling station, they co not light 
your filling stction, do they? 

& They throw ouite a bit of light there. I miss them very much since 

hey'uc gone. My lighting insidc, if I may add it, is two big fluorescent 
lights on the ceiling; one right above me ond the desk, 
REDIRECT EX/MIN/ TION 


BY MR. BLACTELL: (29° 


UV 





a 
° | 
| 


| 
© When he put his head through the window, whet was the Tight- (301 









a ing conditions at thet time, Mr. Hamm? 
A The lights wore there, I was doing my figuring of ny doo':s, so I 
? cidn't miss any light or I would have put another one in. | 
e . I believe you testified that there was no obstzuction * (32) 
to your view of this defendant at the time of this alleged noléip. Is 
suet correct? | 
: A No obstruction et all. : 
RECRCSS Z2c'MIN.TION ! 
BY Mi. 2052s : 
_” | 
aS " Mr. Hem, you said that the person vho lmoc%ed on the <oor (32° 
then came around to the large window and 'mnoecled there. Is Giant) ecmmctt 
zB Yes. ! 
‘ Q And he notioned you to the door end you motionec his oo to 
‘ance. Is that t-ue? | 
‘ - Rignt. | 
= % He astec you for a fan belt and you proceeded to go ove: -—- (33 
cif you come in this cirection? | 
= They a>e on the other side of my desi, the catalogue of the belts, 
o anc I looked up the number of the belt in that, and then "shen he said he 
> vanted it I went avounc to the other end of the building and =" the fan belt. 
2 ” When he as’-ed vou on two occasions what the price ves you 
consinue to keep voriiing, only stating the price. Is that tree? 
You msy answer. : (34° 
THE 'TITNESS: I thin? he asked me three times about the orice of it. 
I was looking at ‘in the first time end I was looking at hin the last time. i 
y JOHN C. WILSON ! ; 
was calicd as e witness by the Govermment and, after being first auly sworn, : 
, was examined and test>fied as follows: : 
é DIRECT EXAMIN' TION | > 
: BY MR. BL‘CM TLL: : 
, State your full name and assignment. | : 
: A John C. ‘filscn. I am a detective assigned to the Robbery Squad, : 
i 


Metropolitan Police Dcoc=tment. 


ees 


. 


a) Were you so essigned during the months of Mey anc June (35% 


o7 this year? 


Be Gat bite tet Pa EE BGP 


fi I wes. 





Q Did there come a time when you hed an occasion to investigate (35) 
a robbery at 4130 Wisconsin Avenue, Northucst, here in the District of 
Columbia? 

£ There did. 

a} {s @ result of that investigation did there come a time when you 
hec occasion to conduct a lineup at which time the victim of the robbery, 
tio, Hamm, had an opportunity to review the lincup? 

4 There was. 

% When was this lineup, by the way, end where? 


FA The lineup was conducted in the lineup room of the Detective 





Bureau, the third floor at 300 Indiana Avenue, about one o'cloc’: on June 28. 
One o'clock in the afternoon. 

3} How mamy people were in the lineup, sir? 

2 Four, | 

fh Were you present when Mr, Hamm vieved this lineup? 

2 I wa8S. 

2 Will you tell His Honor and these lecies and gentlemen of the jury, 
éust whet transpired at this lineup? 

£ The defendant Mr, Accardo was in the lineup with three other white 
men, an” they were viewed by several compleinants. He was identified — Mr, 
Aecerco vas identified by Mr. Hamm who had been involved in a case in (36) 
Muy. Sifter the lineup was conducted the first time, the men were taken off the -—- 

n Keep your voice up. 

és — the men were taken off of the rostrum and brought bac in where 
they could be seen by a closeup view. 

f+ that time Mr. Hamm was asked to identify the party who had — who he 
seid hac attempted to hold him up. 

He identified Mr. Accardo by placing his hence on him, or touching hin, 

We then went to the Robbery Squad, the office of the Robbery Squad, 


M>, “ccardo, Mr, Hamm, and myself, and at that time Mr, Hamm sat down at the 


desk. 
> 
IR. REESE: Your Honor, I object. I do not think this is responsive to 
id any cuestion. 


TH? COURT: He may ansver, You may proceed. 


TED WITNESS: We went to the office of the Robbery Squad, Mr, Accardo, 


Mr. Hamm, myself, sat down at a desk and at that time Mr, Hamm made an 





accusation to Mr. Accardo, accused him, identified him, and he accused (36) 
him of being the one who was responsible fo: ettempting to hold him up on 
May 25, 1956. 


I questioned Mr. Hamm very closely in the presence of Mr. | 





to how he identified him. Mr. Accardo at that time stated that -_ he 
inquired to me as to the date of the holdup, end he said he did not (37) 
*mow whether he was in Washington at that time but he could have been. 

Ke denied the fact, the identification, and he stated thet the man or 
that the man who had help up Mr. Hamm had had -— did not have : moustache. 

Mr. Accarco stated that he had always wore 2 moustache just prior, 
except shortly before he was arrested he had shaved it off. There was some 
question as to a hat. : 

Mc, Hamm stated that the man who had held him up was wearing a hat. 
Ma, -ccardo stated that he never wore a hat end thet was the gist of the 
muestioning, | 

I agein inquired of Mr. Hamm if he was positive that Mr. Accardo was 


the man who was responsibie for the crime committed at his filling station 





anc he emphetically stated that he was positive he was the one who was 


responsible for that crime. 


Q When Mr, Hamm made that statement the defendant Aceardo was 


right there? 


Lad He was present at all times, 
0 snd at that time the defendant Accerdo did not have a moustache. 


Is that right? 





A No, sir. Not at the time he was arrested. 


Q When Mr. Hamm described the person vhé hold him up did he say the 
person had a moustache? . ! 

A Now He said he was clean shaven. | 

CROSS EXAMIN‘TTON 
BY MR. REESE: : 

O What would you say Mr. Accardo's height and weight would be? 

A I would say that he is approximately five foot eleven, (39) 
veighs about 165. : 

Q Mr, Wilson, did you originally investigate‘ the ecene of the crime? 


A No. I did not. 


You were never there, then? 
No, Not until after the lineup had been held. 











MR. REESE: If Your Honor please, the defense feels that the (41) 
Goverment should produce the man who mede the original investigation of 
this attempted robbery, 

THE COURT: The Governments rests. 

MR. REESE: If Your Honor please, we would like to argue a motion for 
acouittal at this time. 

MR. REESE: If Your Honor please, we have two grounds upon which (42) 
we would like to base our motion for a judgment for acquittal, 

Ye do not feelthatit is possible for a man to be able to wait thirty- (43) 
mine days and then come down and then to identify someone whom he saw only 
for a fow glancing seconds. 

fiso, Your Honor, we would like to more or less make an infererce from 
the fact that the Government did not produce the officer who originally 
investigate the case. We would like to make the inference that the description 
that Mr, Hamm gave to this particular officer would not fit the description 
of the defendant that we have here today, 

Therefore, we find again that there is some disparity or confusion 
among the identity of Mr. Hamm as to the defendant, Mr. Accardo. 

That, Your Honor, is the first ground for our motion for a judgment of 
acquittal. 

Tae second ground, Your Honor, for the motion for acquittal is that the 
evidence produced by the Government failed to sustain the indictment. 

There was no proof submitted by the Government to show that the crime 
of attempted robbery was intended. 

The Government produced facts showing that someone came up to the 
window and thet he wes holding a gun and that this person at the window 
said, "Go over and open the door. I am coming in." 

Ye feel, Your Honor, that from these facts something wes attempted, (44) 
but there is no showing from these facts that this vas any intent to steal 
or to taxe away from Mr. Hamm, From these facts many things could have 
been intended or attempted. 

Possibly the man, whoever he was attempting to come in the door, was 
attexpting to mrder Mr. Ham; possibly the man was attempting to assault 
Me, Hamm; or possibly he was just intending to use the wash room. 

There has been no showing by the Government, The Government has not 


isolated the facts to show that the crime of attempted robbery was committed 
or attempting to be committed. 


10 

















| 
| 


This is, then, Your Honor, merely a guess on the Covernnent's (44) 
part as to what this particular man was attempting vhen he did come up to 
the window. | 

The issue, then, before the Court, if Your Honor please, ie how far my 
the Court go in inferring a particular crime from these tacts thet are 
produced by the Government? | 

THE COURT: I think it is a case for the jury on both points. (46) 

I will overrule the motion. | 


Call the jury back, 
NORA EARNHART | 
was called as a witness by and on behalf of the defendant, end Having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMIN“TION | 
BY MR. REESE: | 
Q Do you lmow this defendant Anthony Accardo? 
A Yes. I do. 
a} How long have you known him? 
p 4 I was first introduced to him about 1950, 
Q When did you next see Mr. Accardo? | 
& I didn't sce bi again until about the second weel: of May just past. 
Q Did you have occasion to see Mr. Accardo on Friday, May 25, 1956? 
A Yes, I did. | (48) 
Q Mrs, Earnhart, directing your attention to Friday, May 25, (50) 
of this year, 1956, do you recall vhether or not Mr. Accardo had « mustache? 
Z. Yes. He did. He has always had one that I know of, : 
GROSS EXAMINATION : (51) 
Q I believed you testified that you had never seen the defendant (62) 
Accardo without a mstache. Is that correct? | 
A That is correct. : 
(At the bench:) : (64) 
THE COURT: Do you have eny requested instructions? | 
MR, REESE: I hed some instructions that I wished the Court to give, 
Your Honor, I believe they would be the formal instructions, 
THE COURT: I will cover that. Do you want mo to mention the fact that 


the defendant hes not taken the stand? Do you vant me to charge them on that? 


a1 





| ad 


MR. REESE: Yes, Your Honor. I would. . (64) 

THE COURT: Do you have anything special? 

MR. BLACKWELL: If Your Honor please, I would like to request ($5) 
that the jury be instructed where there is a witness peculiarly available 
to one side and that witness is not called it may be inferred that that 
witness will give testimony unfavorable to the defendant in this case. 

You Jmow we had enother eye witness present who could have ccrroborated 
this elibi witness end that witness has not been called, 

MR. REESE: Your Honor, this particular witness he is referring to has 
been cown here several days. . 

MR. BLACKWELL: I haven't seen hin, Your Honor. 

THE COURT: Is this the husband? 

MR. REESE: The husband of Mrs. Earnhart and he had to work today. I 
won't swear I was going to use him, but he was equally available to both 
sides, Your Honor. 

The FBI has been out there talking to those people on many occasions, 
Your Honor. They have been watching the house, He was equally available to 
Mr. Blackwell, 

MR. BLACKWELL: I have not heard of him before the members of the FEI 
said amything to me about these people. We had never heard of an alibi 
until today. 

Tas defendant testified he told the offieccrs he did not know whether 
he vas in Washington that day, and the officer so testified. No alibi has 
ever been given before today, Your Honor. (66) 

MR. REESE: Your Honor, I might add that at the time thet Mr. Accardo 
was picicd up it was nearly thirty-nine days after this attempted robbery, 
so he himself possibly did not even remember what he was doing that 
particular night. 

THe COURT: Do you think he should be permitted to argue that? 

| MR, REESEs I can explain the argument away, Your Honor, 

TH COURT: I think you are entitled to that instruction. Iwill (67) 
give it. 

MR. REESE: Your Honor, we would like to argue the same point in respect 
to the Police officer who was at the original investigation of not being in 
today, We think that. he -- 

MR. BLACKWELL: He was available to you. You could have checked at the 


noon recess. 
2 








MR. REESE: No more than what you could have, too, the same way (67) 


| 
THD COURT: I do not think it applies to the Police officer. i wilt deny 
| 

MR, REESE: If we could I would like to renew my motion for ecquittel. 

THE COURT: I will deny your motion, How mich time do you want? 

OPENING ARGUMENT ON BEHALF OF UNITED STATES : (68) 

He tells you ladies and gentlenen thet he is positive the defendent (70) 
is the man who came to his place of business that night. i 

Ladies and gentlemen, are you going to doubt hin? Are you going to sey 
thet yom have got to put on an array of witnesses here to shov that he was 
ioe Gee, Shed Be hat Bok te ha emcee or hee eee? : 

If you do thet, ladies end gentlemen, if you take thet position you are 
issuing a license to the robbers and the criminals in this jurisdiction (72) 
to tae over the capital of the Nation. : 

fze you going to issue that license? | 

Ladies and gentlemen, he thought about his alibi efter that. | (72) 
Oh, yes, he thought where he wes all day long in one particuler epartment. 

ind one of the occupants of thet spartment cones down here end tells 
you that he was there. But he is e friend of that lady's, | 

Isn't it strange thet the husband did not come down here, ladies and 
gentlenen? : 

Why isn't the husband here to corroborate that? : 

qhere i no evidence that he is not evaileble here in the District of 
Columbia, but he is not here. : 

The defense counsel vantes you to Imo this man elweys hed 2 (73) 
mustache and therefore be could not have been the men who robbed Mr. Ham, 
enc Mr, Hamm said the man was clean shaven, 2 

But there is one thing they failed to vetch, or feiled to consider,hen 
the defendant was arrested end vieved in @ Lineup he did not heve a mstache. 

Do not forget that when you retire to your jury room, He did not have a 
mustache at that time. | | 

So he probebly did shave if off on a particular occasion; he probebly 
did vear a hat on a particular occasion, although he wes not accustomed to it; 
end he probably also wore a coat when he probably vould have been in his 
shirt sleeves, | 

ae 
l 








Taney are very impressive about that, becsuse he actually ceme (73) 


in the court today in the shirt sleeves; very impressive about those shirt 
sleeves. | 

But, ladies and gentlemen, people do disguise themselves when they 
engage in perpetrating a crime here or in any other jurisdiction. 

ARGUMENT ON BEHALF OF THE DEFENDANT (74) 

Ladies and gentlemen of the jury, it is not incumbent upon this (77) 
defendant to call in citizens from alll over the city or the country to 
put ea big parade up for his defense, 

Just as the Government can bring in one or tvo witnesses, it only 
tetes ome witness, ladies and gentlemen, to show to you that he is innocent, 
and not guilty of the charge. 

CLOSING ARGUMENT ON BEHALF OF THE UNIZED ST/‘TES (78) 

He tells you that it would be physically impossible for Mr, Hamm to 
recognize this man as the man who attempted to rob him because he was so 
excited. 

Ledies and gentlemen, are you going to accept that? Is it going to be 
said that any time a person is robbed or hermed in this jurisdiction that 
they are so excited, all they are watching is the gun, they camnot recognize 
the person? 

if so why you just issue a license, as I stated before, to increase 
erime in this jurisdiction. You just can't do it. 

But assume that is three or four weels, ladies and gentlemen, I (79) 
tate the position when a gun is pointed at a person under the circumstances 


' @8 pointed at Mr. Hamm, that makes an indelible impression, and only mre 


reason why he could not forget 2a face after he has once seen it. 
JURY CHARGE (82) 
There are certain other particular instructions which I would like to 
lie Soy one GP in Gee a pee ae 1; wen weds ties 


produce a witness whose testimony would elucidate the transactions, the 


-.fact that he does not do it creates the presumption that the testimony if 


produced would be unfavorable. 
However, there is no such presumption where the Government fails to put 
on the stend @ witness not deemed necessary to its case who might con- (8S) 


ceivebly heve given testimony favorable to the cefendante 
Do counsel have anything further? (88) 








MR, BLACKWELL: The Government is satisfied. (88) 


THD COURT: Mr. Reese, do you have anything further? 
MR. REESE: The defense is satiafied. ! (89) 


UNITED STATES OF AMERICA COMPLAIN‘NT for VIOL‘TION of (130) 
DCC Title 22 FILzD 
Section 2902 JUL 9 1956 

HARRY M, HULL, Clerk 
BEFORE Cyril S. Lawrence , Ue S. Court House, Washington 1, D. C. 


Name of Commissioner iddress of Commissioner 


Vo 


fnthony Michael Accardo 


See et Net St See Net? 


The undersigned complainant being duly sworn states: | 
Tnat on or about May 25th, 1956, at Washington in the District of Columbia 


Anth ony Michael Aecardo did attempt to commit the crime of robbery, to wit, 
Name of accused | 


by sudden or stealthy seizure or by put ting in fear at the point of e gun, 


here insert statement of the essential facts constituting ‘a: offense 
of the charged 
attempt to take from the person or immediate possession of yilliem Peul Hamm 


something of value, | 
ind the complinant further states that he believes thet William Paul Henm, 





4105 > _isconsin Avemue, NeWe, ' Washington, D. C.; Det. John C. Yiilson Robbery 
Sqd., MPDC 


are material witnesses in relation to this cherge. : 


/s/ ‘William P, Hamm 
William P. Hamm 
Signature of Compisinast. 


























RECORD OF PROCEEDINGS IN CRIMIN’L CASES | (131) 
BEFORE CYRIL S, LAWRENCE U. S. COURT HOUSE, WASH,, 1, D,Cy 
(Name of commissioner) (address) | 
COMMISSIONER'S \ Complaint filed on July 3, 1986 by Wil2iem 
DCOXET No. 24 Case No. 11,629 ¢ P. Ham : | 
Se UNITED STATES ( Officiel title charging viblation of 
v8. f United Stetes Code, Title, Section, on May 25 
Anthony Michael Accardo ( 1956, at Vashington in the 
f division of the district of Columbia 
| 
( as follows: I. 22 DeC- Code section 2902 
at rod ! 
ee ee eS Oe : 
f (Heve insert brief summery of facts 
constituting offense cherged) 
FILED 
JUL 9 1956 


HARRY M. HULL, Clerk 











4 WiRRANTS OR SUMMONS ISSUED: (131) 


Date Warrant/Summons for “ ‘ 




















- (Name of defendant ) 
to (name and title of officer) 
ri rt re 
Substance of return 3 
Date Warrant/Sumons for x 
(Name of defendant) 
mt to (nome and title of officer 
Substance of return 
- PROCEEDINGS ON FIRST PRESENT/TION OF ACCUSED TO COMMISSIONER: . 
> XX 
‘i Dete_July 3, 1956 Arrested: by MPDC ) (Name of issuing officer). 
i ) without varrent, 
- » for United States George Foste: 
Appearances (Name } (.c¢é>ess) = 
; for se ; 
(Name) (adres 
si Proceccings taken Complaint prepared. Defendant was informed of the complaint 
(Sere insert with dates, when eppropriate, a veriatim account of <ssential a 
steps ta“en at hearing such as "complaint prepared," if arrest is «without at 
> ee 


anc of his right to have a preliminary hearing and to retain counsel. Defendant 
warrent: "defendant informed of complaint and right to retein counsel end 


preliminary hearing": "preliminary examination waived," if that is the fact; 


ves not required to make a statement and vas advised that eny statement made 
SS ; 
eny ac journments.taken, etc. 


DY him may be used egeinst him, Defendant wes ecvised of his right to cross- 


examine witnesses against him and to introcuce evidence in his om behalf. 
&» def, requests a hearing now. Probable Cause Shown - see reverse side for 
testimony 
(“Us* Foster recommends $5,000.00 bond) : 
.* Outcome Def, Held for Grand Jury 
| Bei. fixed July 3, 1956 Amount, $5,000. Bonded, 16 _, by cash 


fee as 








> deposited by (namc’ Address 
hg transivitted to clerk of district court 19___ (or! by surety. 





' (neme} Address » who 
justified by affidevit dated , 19_, (or. committed to Wash. isylum & Jail 
on_July 3, 1956 


16 








PRELIMINARY EXAMINATION: ! (132) 


(Not to be used if case was disposed of at first presentation) | 
| 


‘are States (Name) 
te Ctd. frem other Appearances for 





sides (Accused (Address te Sie 
: (Name) | 
( (Address) | 
WITNESSES FOR UNITED STATES: WEINESSES FOR ACCUSED: 


(List names and addresses) (List names and addresses) 


| 





William Paul Hamm » 4130 Wise Ave., 2 
? Noe ? 


I 
| 

a a el 

————————— 
| 
| 

RE a RN A ET EE, 





» Operator Gas ? 
3 Ste. ? 
ee ee | A 

“itness peyroll containing names certified to United States Marshal 


for payment » 19 














Proceedingstaken Witness Hamm testified that on May 25, 1956 at his gas station 
at 4130 Wisc. ‘Ave., NY, adcut 9345 : 





at his desk with the window open; that the def. Ciccatcel pai Sieg Beek dee 
and then came around to the window and asked for a fan belt; thet the def, 
asked the ce and he told him same; that the def. pulled a end said 
open up, I'm coming in; sha ha can tabs te warty ween, Jodiked edt dn ant 





called for help thro the wash room window; that the Police responded; that 





he next saw the def. at a Police line-up where he readily picked the def, out; 





thet he positively identified the def. at the bar as the person who attempted 





to rob hin, 























Certified to be a correct transcript. | 
Made this 6th day of July, 1956 ! 
Transmitted to Clerk of United States District Court for the_ 

district of Columbia ; July 6, 1956 

s/C.S. Lawrence 
United States Commissioner 





i 
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FILED IN OPSN COURT (133) 
JUL 30 1956 
H/RRY M. HULL, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBI:' 
Holding a Criminal Term 


Grand Jury Impenelled June 28, 1956, Sworn in on July 3, 1956 


Tne United States of America ~ Criminel No. 782-56 

Ve : Grand Jury No. 992-56 
dnthony M. Aecardo Attempted Robbery 
(22 DC.Ce 2902) 


ee 


The Grand Jury charges: 

On or about May 25,1956, within the District of Columbia, Anthony M. 
Accardo, by force and violence and against resistance and by putting in fear, 
cic attempt, by means of an overt act, thet is, by pointing a pistol at 
Willier P. Hamm, to steal, take and carry away from and eff the person and 


from the immediate actual possession of Williem P. Hamm valueble money and 


property. 
UNITED STATES ) (134 
° @rdminel No. 762-56 FILED 
sone : de Bites, 22 2 1956 
: Charge ‘ttempted Robbery ~ 
enkhony B. Ascarie HARRY M. HULL, Clerk 
Defendant) 


PLES OF DEFENDANT 
On this 2nd day of August, 1956, the defendant Anthony M. Accardo, 
appearing in proper person and by his attorney Charles +, Reese, being 
erraignec in open Court upon the indictment, the substance of the charge being 
statec to him, pleads not guilty thereto. 
The deft. is remanded to the D. C. JIL. 


UNITED STATES } Criminal No. 782-56 (140) 
VSe } Charge Jttempted Robbery FILED 
Anthony M. Accardo ) OCT 2 1956 


H/RRY M, HULL, Clerk 
On this 2nd day of October, 1956, came the attorney of the United States; 


the defendant in proper person and by his attorney Charles A, Reese, Esquire; 
whereupon the jurors of the reguler Petit Jwy panel serving in Criminal 

Court No. Three, deing called, are sworn upon their voir dire; and thereupon 
comes © jury of good and lawful persons of the District of Columbia, to wit: 








1. Sidney M. Brown 7. Moses Crank, Jr, (140) 


2e Jack W. Burton 8. Neve R, Devis 

3. Malcolm B. Gatlin 9. Sue A. Davis 

“e Clarence J, Chisholm 10. Evelyn ¥, Faulimer 

5. Ruth B. Comell ll. Mary 2. Hibbs | 
6. Ruth C, Cooke 12, Alexander E. Karpman ! 





who are svorn to well and truly try the issue joined herein; whereupon, the 
Court directs the calling of two additional persons to serve es alternate 
jurors and Lester M. Lewis end Isaac Lisam, being called, are svorn to well 
and truly try the issue joined herein; and thereupon, after hearing further 
of the evidence and instructions of the Court, the alternate jurore ere 
discharged and the jury retires to consider their verdict. The jery returns 
into Court and upon their oath say thet the defendant is guilty es charged. 
The case is referred to the Probation Officer of the Court and the defendant 


is remended to D. C. Jail. 
By direction of 
Joseph C. MoGarraghy 
Presiding Judge 
Criminal Court No. 3 





The United States of America FILED (141) 
Va Criminel No. 782 = 56 OCT 6 1956 
Anthony M. Accardo 1) pangend HARRY Me HULL, Clerk 


MOTION FOR JUDGMENT OF ACQUITT:L :ND/OR A NEW TRIAL 
Comes now the defendant, Anthony M. Someta, by his attorney, and moves 
this Court for @ Judgment of Acquittal or in the elternative, for a new trial 
end es reasons for this motion refers this Fonorable Court to the Points and 


| 
/s/ Charles A. Reese 
Charles A. Reese 
Attorney for the Defendant 
210 Shoreham Building 
Washington 5, D. Ce 
District 7-2840 | 


Authorities attached herewith. 


UNITED STATES } 3 (144) 
vs } Griminal No. 782-55 
ar — \  Gherge Attempted Robbery 
Defendant } 


HARRY M. HULL, Clerk 
On this 20th day of November 1956, came the attorney of the United States; 


| 
the defendant Anthony Accardo in proper person and by his ettorney Charles A. 


Reese, Esquire; whereupon the defendant's wotion for judgment of acquittal 
| 








Sd 


o> for a new trial, coming on to be heard, after argument by counsel (144) 
is by the Court denied. . 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
JOSEPH C. MCGARRAGHY 
Presiding Judge 
Criminal Court No. 3 


NOTICE OF APPEAL (146) 
Petitioner Anthony Michsel Accardo, hereby appeal the order of Judge 
MoGarraghy, on November 30, 1956 to the U. S. Circuit Court of Appeals 
Zor the Dietrict of Columbia, Washington, D.C. 
Respectfully Submitted 
/s/ snthony M. Accardo 


fn M, Accardo 
Petitioner 








UNITED STATES OF AMERICA ) FILED (149) 
Ve Jorinined No. 782-56 DEC 6 - 1956 
ANTHONY M. ACCARDO ' HARRY M, HULL, Clerk 





Qn this 20th day of Novenber, 1956 came the attorney for the government 
and the defendant appeared in person and? by Counsel, Charles A. Reena, Esquire 
Tk Te Adjoiped that the defentant hen been. cccvieted upon Hie ries ef 

not guilty and a verdict of guilty of the offense of | 
ATTEMPTED ROBBERY 
as charged? | 
and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 


| 
| 


being shown or appearing to the Court, 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby comiitted to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of* | 
One (1) year to Three (3) years; said owntence ‘to take effect 
at the expiration of sentence imposed in Criminal Case No. 783=56 
It Is Ordered that the Clerk deliver a certified copy of this judgment 


copy serve as the commitment of the defendant. 


/s/ Joseph C. MoGerraghy . 
United States District Judge. 


BRIEF FOR APPELLEE 








Gnuited States Court of Appeals 


No. 13,691 | 


ANTHONY MICHAEL AccaRpo, APPELLANT 
v. 
Untrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCE, 

| United States Attorney. 
LEWIS CARROLL, 
JOEL D. BLACKWELL, 
HARRY T. ALEXANDER, 
Assistant United States Attorneys. 











QUESTIONS PEESENTED 


In the opinion of appellee the following questions are 
presented. 

1. Whether the evidence is sufficient to sustain a conviction 
of attempted robbery? 

2. Whether the prosecutor exceeded the bounds of propriety 
when, in urging enforcement of the law, he told the jury to 
require corroboration of the complainant is tantamount to the 
issuance of a license? 

3. Whether the trial court properly instructed upon absent 
witnesses and permitted the prosecutor to comment thereon? 

4. Whether appellant was denied effective assistance of 
counsel following conviction when, at the hearing of his post- 
trial motion and sentence, appellant’s a aia 
had become an Assistant Corporation Counsel 


@ 


429342—57—--2 


ae ow ees 





Page 
Counterstatement of the case... _..-.-....------------ eee eee 1 
Amendment to the United States Constitution and Statutes Involved... 4 
Bunimary Ofiaigument...... eo sie ec ee ennawtecssonceceetue 5 
Argument: 
I. The evidence is sufficient to sustain a conviction of attempted 
FODDER)... ms ooo sce Sed oes Seen S cave awennasacwexece 6 
II. The argument of Government counsel did not exceed the 
bounds of propriety... ............--.--2-2--. eee eee 10 
III. The trial court did not commit reversible error in instructing ; 
On ebeent witnesses. cosa cce acc cc cess ccccccskncenwen 13 
IV. Appellant was not denied effective assistance of counsel at 
proceedings subsequent to conviction... __-....-....---- 17 
COnGIUBION: 22+ seen see coos ecoceeceeeewes occeres cécu esi seen nd 20 


TABLE OF CASES 


Accardo v. United States, — U. S. App. D.C.—, — F. 2d — (No. 13, 

596, decided May 9, 1957).....----.------- 22 eee eee le 
Adams v. United States, 95 U. S. App. D. C. 354, 222 F. 2d 45 (1955.)_ — 
Beard v. United States, 222 F. 2d 84 (4th Cir. 1955), cert. dented, 350 


WS. SiC ao ck warren cmkinkatesuncataneemwarnnbmcnm biome eianantenmne 12 
Berger v. United States, 295 U. 8S. 78 (1935) .......-.--.--------2-e 13 
Billect v. United States, 87 U. S. App. D. C. 274, 184 F. 2d 394 (1950). 14, 15, 

16, 17 

Buchalter v. New York, 319 U. S. 427 (1943) ...-.--------.---.22-. 13 

Cady v. United States, 54 App. D. C. 10, 293 Fed. 829 (1923)......... 9 

Cooper v. United States, 94 U.S. App. D. C. 343, 218 F. 2d 39 (1954)... 7, 10 

Crumpton v. United States, 138 U. S. 361 (1891)... - eee 11, 12 
Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 2d 229 (1947) 

cert: denied: 331. Us 8; SSliccccascccsecncestccccscssanessscwces 7,10 


DeLorenzo v. United States, 95 App. D. C. 74, 219 F. 2d 506 (1955)__ 12, 13 
Diggs v. Welch, 80 U. S. App. D. C. 5, 148 F. 2d 667, cert. dented, 325 


Ws 8s SBO! (194) san wens scwewawcwesnansccwscuunecccetec 15, 16, 17, 18 
Egan v. United States, 52 App. D. C. 384, 287 Fed. 958 (1923). _.... 
Frederick v. United States, —U. 8. App. D. C._—, —F. 2a— (decided 

Pebruary 151960) 5 oc cnn coe coe cnnsaeasecaccsoneseess 19 
Funk v. United States, 16 App. D. C. 478 (1900)_......-2--2. 2.288 1 
Glasser v. United States, 315 U. 8S. 60 (1942)........-...--- 2.222 e 7 
Graves v. United States, 150 U. 8. 118 (1893) ..-.--------.--....--. 14, 17 
Henderson v. United States, 218 F. 2d 14 (6th Cir. 1955)_...-....... 12 
Holbrook v. State, 37 Ga. App. 106, 138 S. E. 919 (1927)_........... 9 
Holland v. United States, 348 U. S. 121 (1954)... 22... 6,7 


McFarland v. United States, 80 App. D. C. 196, 150 F. 2d 5€ : (1945)... 12, 13 
McGuire v. United States, 84 U.S. App. D. C, 64, 171 F. 2d ! 36 (1948)._ 15, 17 
McQuinn v. United States, 89 U. 8. App. D. C. 197, 191 F. 2d 477 





Iv 


Page 
Mellor v. United States, 160 F. 2d 757 (8th Cir. 1947), cert. denied, 331 


Milton v. United States,71 U. 8. App. D. C. 394, 110 F. 2d 556(1940)_ 14, 15, 16 

Morton v. United States, 79 U. 8. App. D. C. 329, 147 F. 2d 28 (1945), 
‘Gert. demied, 324 U8, B98 .ccsccsaccccccccnsceeecsssesccuceccs 7,17 

Moyer v. United States, 78 F. 2d 624 (9th Cir. 1935) 

People v. Moran, 18 Cal. App. 209, 122 Pac. 969 (1912) 

People v. Sameniego, 118 Cal. App. 165, 4 P. 2d 809 1931 

Pitts v. United States, 99 U.S. App. D. C. 63, 237 F. 2d 217 (1956) 

Scanlon v. United States, 223 F. 2d 382 (ist Cir. 1955) 

Scott v. United States, 98 App. D. C. 105, 232 F. 2d 362 (1956) 

Shelton v. United States, 83 U. 8. App. D. C. 257, 169 F. 2d 665, cert. 
denied, 335 U. S. 834 (1948) 

Samish v. United States, 223 F. 2d 358 (9th Cir. 1955) 

State v. Burrell, 120 N. J. L. 277, 199 A. 18 (1938) 

Steadman v. Georgia, 81 Ga. (Sup. Ct) 736, 8 8. E. 420 (1888) 

Stewart v. United States,— U.8. App. D. C.—,— F. 2d— (No. 12,944, 
decided April 18, 1957) 

Thompson v. United States, 88 U. 8. App. D. C. 235, 188 F. 2d 652 


United States v. Baker, 129 F. Supp. 684 (8S. D. Cal. 1955) 
United States v. Beekman, 155 F. 2d 580 (2d Cir. 1946) 

United States v. D’ Ercole, 225 F. 2d 611 (2d Cir. 1955) : 
United States v. Socony-Vacuum Oil Co., 310 U. 8. 150 (1940)... 11, 12, 13 
United States v. Strothers, 97 U.S. App. D. C. 63, 228 F. 2d 34 (1955) - 

Viereck v. United States, 318 U. 8. 236 (1943) 

Villaroman v. United States, 87 U. 8. App. D. C. 240, 184 F. 2d 261 


Wheeler v. United States, 93 U. 8. App. D. C. 159, 211 F. 2d 19 (1953), 
cert. denied, 347 U. 8. 1019 
Wigfall, v. United States, 97 U. S. App. D. C. 252, 230 F. 2d 220 
6, 7, 8, 10, 13 
Woolard v. District of Columbia, 62 A. 2d 640 (Mun. App. D. C. 


OTHER REFERENCES 


Rule 30, Federal Rules of Criminal Procedure 

Rule 52 (b), Federal Rules of Criminal Procedure 

Title I, District of Columbia Code, § 301 (1951 Edition) 

Title I, District of Columbia Code, § 302 (1951 Edition) 

Title 22, District of Columbia Code, § 2902 

Title 23, Distriet of Columbia Code, § 101 (1951 Edition) 

Title 23, District of Columbia Code, § 102 (1951 Edition)... .....-. 





Se 6 SE Pa eT Le PR es gay OTE PTET LE BP IIe 


OTN NG A Pl TN NMEA EPR YT AT Rl 





Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13691 


ANTHONY MICHAEL ACCARDO, APPELLANT 
v. 


Unrirep Sratss or AMERICA, APPELLEB 


4PPEAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 30, 1956, an indictment filed in District Court 
charged that appellant, Anthony M. Accordo, attempted to rob 
William P. Hamm at the point of a gun on May 25, 1956, in 
violation of Title 22 District of Columbia Code § 2902 (J. A. 
18). Appellant entered a plea of not guilty on August 2, 
1956, and on October 2, 1956, upon his trial by jury, was con- 
victed as charged in the indictment (J. A. 19). Appellant’s 
two motions for judgment of acquittal or for a new trial, filed 
on October 6, 1956, were argued and denied on November 30, 
1956, after which appellant was sentenced to a term of from 
one to three years, consecutive to his sentence imposed in 
Criminal No. 783-56" (J. A. 21). Appellant’s timely appli- 
cation for leave to appeal in forma pauperis was denied below 
(R. 150). Thereafter, this Court allowed a direct appeal. 
Following allowance of appeal, appellant’s subsequent motion 
to reduce sentence was denied (R. 183). 


- *Afirmed, Acoardo v. United States, — U. 8. App. D. C. —, — F. 22 — 
(No. 13,596, decided May 9, 1957). 
(1) 
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The evidence adduced at trial showed that on May 25, 1956, 
about 9:30 p. m., appellant appeared and knocked several 
times at the front door and front window of William Paul 
Hamm’s gasoline station, located at 4105 Wisconsin Avenue, 
N. W. Mr. Hamm, owner and operator of the business for 
over twenty-eight years (J. A. 4), had obviously closed his 
business for the day and was at the time engaged in checking 
his books and day’s receipts. After ignoring appellant’s 
knocks, Mr. Hamm looked to the window and appellant mo- 
tioned him to the door, but Mr. Hamm in turn directed ap- 
pellant to an open window at the side of the premises where 
he was standing at his desk. Appellant appeared there and 
asked for an automobile fan belt. Mr. Hamm procured the 
belt, returned from the other side of the room, placed the belt 
on the desk and told appellant the price. Mr. Hamm con- 
tinued his desk work and upon request again told appellant 
the price—“$2.20 altogether”. Appellant “just stayed there at 
the window and the third time he asked * * * the same ques- 
tion, how much is the fan belt. So I looked up into the muzzle 
of an automatic pistol”—“blue steel” (J. A. 5). Appellant 
then ordered, “Now, you go over and unlock that door, I’m 
coming in.” Mr. Hamm started over to the front door, but 
as the washroom was nearby he ducked into the latter, locked 
the door behind him and summoned aid from a nearby Hot 
Shoppe (J. A. 1, 2). When the police arrived, Mr. Hamm 
gave them a complete description of appellant, including his 
approximate age, height, attire, facial expression and noted the 
fact that appellant was smooth shaven and without mustache 
(J. A. 3-4). After appellant’s apprehension, Mr. Hamm posi- 
tively identified him at a police line-up on June 28, 1956 (J. 
A. 8), as he did at trial (J. A. 3,4). Although appellant had 
a two or three day mustache at the line-up, his face was barren 
at the time of his arrest (J. A. 9), as it was at the time of the 
crime (J. A. 4). 

' Detective John C. Wilson was present at a confrontation 
when appellant was identified for the second time prior to trial 
and when Mr. Hamm “accused him of being one who was re- 
sponsible for attempting to hold him up on May 25, 1956.” 
Appellant first asked the date of the holdup and then stated 
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“he didn’t know whether he was in Washington at that time 
but he could have been.” Appellant further stated that the 
holdup man did not wear a mustache, and that he always wore 
one until shortly before his arrest. When the confrontation 
terminated, the victim remained positive as to appellant’s 
identity (J. A. 8-9). 

Cross-examination of Detective Wilson revealed that he did 
not conduct the original investigation. Appellant’s trial coun- 
sel was of the opinion that the Government should have called 
the investigating officer (J. A. 10). 

The Government rested its case and appellant’s motion for 
judgment of acquittal was denied, the court being of opinion 
that there was a case for the jury’s determination as to iden- 
tity and intent (J. A. 11). 

Appellant elected not to testify and through his only wit- 
ness, Nora Earnhart, introduced a defense of alibi. Mrs. 
Earnhart testified that appellant was in her company all day 
until 7 p. m. when her husband came home, after which ap- 
pellant was in their joint company until 12:30 a.m. (R. 48- 
49). Although Mrs. Earnhart had met appellant in 1950, 
she had not seen him again until a week prior to the instant 
crime when he came to stay at her home (J. A. 11). Upon 
concluding Mrs. Earnhart’s testimony, the defense rested its 
case. At a bench conference thereafter, appellant—being of 
opinion he could “explain the argument away’”—consented 
to the Government’s requested instruction on a missing wit- 
ness (J. A. 12). Appellant’s requested instruction of the 
missing witness rule to be applied to the officer conducting 
the original investigation was denied (J. A. 12-13). Appel- 
lant’s renewed motion for judgment of acquittal was likewise 
denied (J. A. 13). 

In his opening statement to the jury the prosecutor argued 
that it was not necessary for the Government to corroborate 
the testimony of the victim, and that such a requirement by 
the jury would be tantamount to “* * * issuing a license to 
the robbers * * *”; that although it was not shown Mr. Earn- 
hart was unavailable as a witness, he nevertheless was not 
called by the defense (J. A. 13). 
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Appellant, in attempting to explain the absence of the 
missing witness, retorted in his argument that the defense 
wasn’t compelled to call witnesses “from all over the city or 
country” but one witness was sufficient for his defense (J. A. 
14). Appellant also argued that it was “physically impossi- 
ble” for Mr. Hamm to have been positive of appellant’s iden- 
tity under the circumstances of the case (R. 76, J. A. 14). 

In his rebuttal, the prosecutor argued to hold that the vic- 
tim of an attempt robbery is so excited that he cannot recog- 
nize the perpetrator. is to “issue a license * * * to increase 
erme * * *” (J. A. 14). At no time during the prosecutor's 
arguments did appellant interpose an objection. 

The court instructed the jury, znter alia, as to the missing 
witness rule, but excluded its application to the Government 
(J. A. 14). At the conclusion of the court’s instructions, ap- 
pellant announced, ““The defense is satisfied” (J. A. 15). 


AMENDMENT TO THE UNITED STATES CONSTITUTION AND 
STATUTES INVOLVED 


Sixth Amendment, United States Constitution provides: 
In all criminal prosecutions, the accused shal] enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defence. 
Title 22, District of Columbia Code (1951 Edition) Section 
2901—Robbery provides: 
Whoever by force or violence whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 
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Title 22, District of Columbia Code, Seetion 2902, Attempt 
to commit robbery, provides: 

Whoever attempts to commit robbery, as defined in 
section 22-2901, by an overt act, shall be imprisoned 
for not more than three years or be fined not more than 
five hundred dollars, or both. 


SUMMARY OF ARGUMENT 


.. Although the Government is required to prove its case be- 
yond a reasonable doubt, a mathematical certainty is not 
required. Direct positive testimony that appellant brandished 
@ gun in the face of his victim who had closed his business 
for the day, ordered him to unlock his door and announced his 
intended entry is not only sufficient evidence to send the case 
to the jury on a charge of attempted robbery, but is sufficient 
to sustain a conviction. Only by speculating outside the 
proven facts could one conclude any other crime was intended. 
However, the jury is not required to speculate. When there 
is no apparent reason to order a stranger at the point of a gun 
to unlock his door, the culprit is after either the victim’s 
money or his property. That this Court will not substitute its 
judgment as to the weight of the evidence and credibility of 
the witnesses, but will sustain a conviction upon the presence 
of substantial evidence, is too well established for controversy. 
| wf ss 

A prosecutor’s argument. does not exceed the bounds of 
propriety when his remarks are in accord with the law and 
“relevant to the issues at hand.” It is well established that 
retaliatory. remarks and pleas to enforce the law are within 
the bounds of propriety. Since the law does not require cor- 
roboration in attempted robbery, telling the jury to require 
corroboration is tantamount to issuing a license to appellant 
is not improper. Absent an objection or with an objection, 
proper remarks could not.constitute plain error. - 


pani 


The trial court may, upon request, instruct the jury as to 
the law on a missing witness who is “peculiarly available” to 
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appellant and whose testimony would “elucidate the trans- 
action.” A priori, a prosecutor’s remarks consistent with the 
instruction is not improper. However, to deny an instruction 
and comment where a police officer was not called as a witness 
is not error, since an officer is not “peculiarly available” to the 
Government and his testimony would not “elucidate the 
transaction.” 
IV 


’ By contending on appeal, for the first time, that he was 
denied effective assistance of counsel at proceedings following 
his conviction—notwithstanding appellant had filed three pro 
sé pleadings prior to his brief—it is evident appellant’s con- 
tention is an afterthought devoid of merit. Moreover, the 
record reflects that, albeit appellant’s trial counsel had become 
an Assistant Corporation Counsel when his post-trial motion 
came on for hearing, appellant “was very ably represented by 
counsel” at every stage of the proceedings. That no conflict- 
ing interest existed is apparent from the thorough representa- 
tion that appellant recetved, as well as from the statutes which 
separate the Office of the Corporation Counsel from the Office 
of the United States Attorney. According to well established 


principles, the proceedings below were neither a fraud upon the 
court nor # mockery of justice. 


ARGUMENT 


I. The evidence is sufficient to sustain a conviction of attempted 


-There is no doubt that the Government must prove each 
essential element of the crime beyond a reasonable doubt, but 
proof to a mathematical certainty is not required. Hollend 
v. United States, 348 U.S. 121, 188 (1954). It is just as well 
established that a judgment of conviction on appeal must be 
sustained when, considering the evidence most favorably. to 
the Government, there is substantial evidence to support the 
verdict. Wigfall v. United States, 97 U. S. App. D. C. 252, 
230 F. 2d 220 (1956) ; McGuinn v. United States, 89 U.S. App. 
D. C. 197, 191 F. 2d 477 (1951); Morton v. United States, 79 
U. 8. App. .D. C. 329, 147 F. 2d 28 (1945), cert. denied, 324 





ee Slt we es een aed <i vee Team 


z 


U. 8.895. For this Court can neither weigh the evidence nor 
determine the credibility of witnesses. Glasser v. United States 
315 U.S. 60, 80 (1942); Wigfall v. United States, supra. More- 
over, where the evidence is such that reasonable men might 
fairly conclude innocence or guilt beyond a reasonable doubt 
the question is for the jury. Curley v. United States, 81 U.S. 
App. D. C. 389, 397, 160 F. 2d 229 (1947), cert. denied, 331 
U.S. 837. And the law requires no more when the trial court 
has properly instructed upon “reasonable doubt.” Holland v. 
United States, supra. 

The rule which governs the trial court when confronted with 
@ motion for judgment of acquittal is not synonymous with 
that which governs the court in instructing the jury upon the 
evidence necessary for conviction. The rule governing the 
former was crystallized in Curley, supra, as follows: 

If the evidence is such that reasonable jurymen must 
necessarily have * * * a [reasonable] doubt, the judge 
must require acquittal * * * But if a reasonable mind 
might fairly have a reasonable doubt or might fairiy not 
have one, the case is for the jury, and the decision is for 
the jurors to make (Italies supplied). 

In buttressing this line of denunciation the Court further 
declared, at page 393: 

If the judge were to direct acquittal whenever in his 
opinion the evidence failed to exclude every hypothesis 
but that of guilt, he would preempt the functions of the 
jury. 

Solidifying this doctrine in Cooper v. United States,’ this Court 
stated: 


Only where there is upon the evidence no doubt that 
the verdict must be not guilty can the judge “take the 
case from the jury” * * * (Italics supplied). 

In the face of this well established doctrine appellant never- 
theless contends that the trial court erred in denying his 
motions for judgment of acquittal. He urges that the Gov- 
ernment failed to prove appellant intended to rob the com- 


*94 U. S. App. D. C. 343, 218 F. 2d 89 (1954). 
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plainant. The facts which the trial court were bound to 
construe most. favorably to the Government were that ap- 
pellant appeared at the gasoline station of Mr. Hamm, the 
victim, when the business was obviously closed for the day. 
The facts further showed that appellant continued to knock at 
the front door and window until Mr. Hamm no longer ignored 
his presence; that: appellant motioned the victim to the door 
in order to gain entry, but Mr. Hamm directed appellant to 
an open window on the side of the gasoline station. After 
appellant requested a fan belt and the price (on more than 
one. occasion) Mr. Hamm, noting that appellant was still 
standing there, looked up at appellant and into the barrel of 
his blue steel automatic. Appellant then ordered, “Now, you 
go over and unlock that door, I’m coming in” (J. A. 2). After 
starting towards the door Mr. Hamm darted into the wash- 
room and locked the door (J. A. 2). In view of the foregoing 
facts what this Court stated in Wigfall, supra, is particularly 
applicable here: 
Only by speculating outside the proven facts could 
imnocence be inferred, and the jury was not conpeties 
thus to speculate (Italics supplied). 


Although the jury could not speculate, appellant asks this 
Court to do so, the law notwithstanding. Wigfall v. United 
States, supra. That appellant also committed an assault is 
not speculation,? but appellant contends that equally reason- 
able inferences from the facts are that appellant, in addition 
to attempted robbery, could have been bent on mayhem or 
murder. This contention however, prescinding from a lack 
of motive, overlooks the fact that murder and mayhem could 
have been perpetrated without having gained entrance—to 
wit; at the open window, or even through the glass; but not 
likely so with robbery. Most significant is the fact that there 
is no evidence that appellant sought to commit any crime 
other than robbery. United States v. Baker, 129 F. Supp. 684 
(8. D. Cal, 1955). Particularly is this true when a verbal ex- 
pression of an intent to rob is not required to sustain a con- 

"That he was not also charged with an assault is no defense. Assault 
is indeed a lesser included offense of attempted armed robery, just as it is 
in armed robbery. — 
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viction of attempted robbery. United States v. Baker, supra; 
People v..Sameniego, 118 Cal. App. 165, 4 P. 2d, 809 (1931); 
Holbrook v. State, 37 Ga. App. 106, 188 S. E. 919 (1927); 
People v. Moran, 18 Cal. App. 209, 122 Pac. 969 (1912). Ap- 
pellant’s intent may be inferred from the circumstances. 
Cady v. United States, 54 App. D. C. 10, 293 Fed. 829 (1923). 
In the Moran case, supra, wherein two men had armed them- 
selves with revolvers and masks, and one of them pushed open 
the swinging doors of a saloon, noticed a crowd of men, with- 
drew and shortly thereafter joined his companion, the court 
held the facts to have been sufficient overt acts to constitute 
attempted robbery. 

In the Sameniego case, the court had for consideration 
whether a murder was committed in the perpetration of a 
felony—attempted robbery. The facts indicated that about 
midnight two defendants approached an automobile contain- 
ing a male and female, they went to either sides of the car; 
one of them pointed his revolver at the driver’s heart and fired 
@ fatal shot. Concerning the sufficiency of the evidence to 
sustain attempted robbery the court said: 

Clearly the appellants were engaged in an overt act 
constituting an attempt. and their entire conduct and 
all of the circumstances show that their purpose was 
robbery. The pointing of the weapon at the deceased 
was a demand by action which is as characteristic of an 
attempt to rob as the command of the gay nineties, 
“Your money or your life” or the more modern formula, 
“Stick ‘em up.” Much less than this has been held to 
constitute an attempt to commit robbery. (Citing 
People v. Moran, supra.) 

In United States v. Baker, supra, the defendant didn’t state 
whether he was attempting to rob the bank or attempting a 
commercial transaction when he showed a note to the teller 
which read, “Please check all, into this sack, Thank You, 
ECB.” True, in Baker, this note was made further explicit by 
the defendant’s subsequent statement, “Read it again; do as 
I say and there won’t be any trouble.” But Baker’s explana- 
tion was no more persuasive than the blue steel automatic in 
appellant’s hand when he ordered the door opened and an- 
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nounced his intended entry. What one court stated im an 
attempted burglary case is particularly applicable in principle 
to attempted armed robbery.’ 
When there is no reason for breaking into our 

neighbor’s house * * * if we do it at all, we are 

after his property or his money. 
Obviously, appellant was after Mr. Hamm’s “property or his 
money.” That he did not succeed in acquiring the same was 
due, not to a lack of intent, but to the courage and foresight 
of his victim—to whom appellant’s intent was clearly eon- 
veyed. United States v. Baker. From the foregoing it is clear 
that the trial court did not err in denying appellant’s motions 
for judgment of acquittal since there is ample evidence upon 
which reasonable men could fairly conclude, beyond a reason- 
able doubt, that appellant intended to rob his victim. Curley 
v. United States, supra. Much less evidence has been deemed 
sufficient to infer animus capiendi. United States v. Baker, 
supra; People v. Moran, supra; People v. Sameniego, supra. 

Scott v. United States* and Cooper v. United oa ae supra, 
heavily relied upon by appellant, are not in point, for unlike 
the instant case, there was no direct evidence which linked 
either Scott or Cooper with the robberies clearly established to 
have been perpetrated by others. On the other hand, suffi- 
cient direct and positive evidence clearly establish appellant, 
not as an accomplice or lookout man, but as a lone perpetrator 
of his crime. 

The jury—exercising its function as the sole trier of facts— 
rejected appellant’s unconvincing defense of alibi and there is 
substantial evidence to support their verdict. Indeed, the 
evidence admits of no other conclusion than that of guilt. 
Wigfall v. United States, supra. 


IL The argument of Government counsel did not exceed the 
bounds of propriety 

Appellant contends that the trial court committed reversible 

error in failing “to arrest and correct” certain remarks of the 

prosecutor. However, the record is barren of objections. It is 


3 Steadman v. Georgia, 81 Ga (Sup. Ct.) 736, 8 8. EB. 420 (1888). 
“98 App. D. C. 105, 282 F. 24 362, (1956). 
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axiomatic that in the absence of exceptional circumstances, 
error may not be predicated on alleged improper remarks of 
the prosecutor where no objection is made below. United 
States v. Socony-Vacuum Oil Co., 310 U. S. 150, 238-239 
(1940); Wheeler v. United States, 93 U. S. App. D. C. 159, 
211 F. 2d 19 (1953), cert. denied, 347 U. S. 1019. Cf. Stewart 
v. United States, — U.S. App. D. C. —, — F. 2d — (No. 
12,944, decided April 18, 1957). Even in the face of objec- 
tions, in order to require reversal the language “must have 
been plainly unwarranted and clearly injurious.” Mellor v. 
United States, 160 F. 2d 757, 765 (8th Cir. 1947), cert. denied, 
331 U.S. 848. 

That the language of the prosecutor did not exceed the 
bounds of propriety is clear. Concededly, the prosecutor 
asked the jury if they were going to require corroboration of 
the complainant’s testimony and thereafter stated to do so 
would issue a license to appellant. However, the prosecutor’s 
argument was in accord with the law and therefore “relevant 
to the issues at hand.” United States v. Socony Vacuum Ou 
Co., supra. For corroboration of the complainant in a robbery 
ease is not necessary, and indeed is not required. Thompson 
v. United States, 88 U.S. App. D. C. 235, 188 F. 2d 652 (1951). 
A fortiori, corroboration is not required to prove attempted 
robbery. Its also clear, in view of appellant’s opening state- 
ment and closing argument which, inter alta urged that the 
case was one of “mistaken identity” (R. 5) and that positive 
identification by the sole witness was “physically impossible”, 
the prosecutor had a duty to reply that for the jury to require 
corroboration was contrary to the law. Crumpton v. United 
States, 138 U.S. 361 (1891). The prosecutor’s remarks to the 
jury were no more: than a rebuttal to the theory of the de- 
fense, and certainly no more than “a severe denunciation of 
the crime and conduct of the defendant, followed by an im- 
passioned appeal for his conviction”, which does not require 
reversal. Funk v. United States, 16 App. D. C. 478 (1900). 

_ Moreover, pleas for the enforcement of the law much more 
vigorous than in the instant case have not required reversal on 
appeal. United States v. Socony-Vacuum Ou Co., supra; 
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Beard v. United States, 222 F. 2d &, 95 (4th Cir. 1955) cert. 
denied, 350 U. S. 846; De Lorenzo v. United States, 95 App. 
D. C. 74, 219 F. 2d 506 (1955) ; Mellor v. United States, supra; 
McFarland v. United States, 80 App. D. C. 196, 150 F. 2d 593 
(1945). See also Henderson v. United States, 218 F. 2d 14 
(6th Cir. 1955). 

In Beard, supra, a bookmaker’s conviction of income tax 
evasion was affirmed, notwithstanding the prosecutor argued, 
inter alia: 

If the Government were compelled to perform the 
impossible task of proving defendant’s expenses in order 
to secure & conviction, not a single professional gambler 
in the United States would ever pay an income tax. 


In Mellor, supra, a Mann Act conviction was affirmed. There 
the prosecutor argued, inter alia: 


If the defendants were not found guilty we might 
as well tear up the law, throw it into the ashcan and 
send notice to all the playboys that henceforth they 
can transport a female from one state to another for the 
purpose of debauchery and defile the womanhood of 


America * 2 & 
From the foregoing it is clear that the prosecutor in the instant 
case neither overstepped the bounds of propriety nor sought to 
(nor did he actually) inflame the jury with a passionate plea. 
Indeed, his comments were on “the issues at hand,” United 
States v. Socony-Vacuum Oil Co., supra, and retaliatory in 
nature. Crumpton v. United States, supra. 

Neither Viereck v. United States; nor Stewart v. United 
States, supra, relied upon by appellant, are controlling in the 
instant case. In Viereck, the remarks were “wholly irrelevant 
to any facts or issues in the case.” And in Stewart, the prose- 
cutor’s analysis as to testimony of various witnesses was found 
to have contained an inference of personal knowledge—not 
“based on the evidence.” To reiterate, in the instant case the 
prosecutor’s remarks were based on the law, Thompson v. 
United States, supra, and the fact of positive identification by 
the complainant. 


*318 U. S. 286 (1948). 





Assuming, arguendo, the prosecutor overstepped the bounds 
of propriety, his remarks—in the face of overwhelming positive 
and direct evidence—were not prejudicial. Indicative of this 
fact, there were no objections below. Shelton v. United States, 
83 U.S. App. D. €. 257, 169 F. 2d 665 (1948), cert. denied, 335 
U. S. 834. Moreover, the circumstances herein are not so 
exceptional as to require reversal for plain error.® United 
States v. Socony-Vacuum Oul Co., supra; De Lorenzo v. United 
States, supra; McFarland v. United States, supra. 

It should be remembered, as this Court stated, “Sole wit- 
nesses are commonplaces of the courtroom,” and in the face of 
direct positive evidence the overwhelming nature of the testi- 
mony warranting appellant’s conviction is not thereby di- 
minished. Wigfall v. United States, supra, Thompson v. 
United States, supra. Cf. Berger v. United States, 295 U.S. 
78 (1935). 

In any event, the trial court did not abuse its discretion in 
failing “to arrest and correct” the remarks of the prosecutor, 
sua sponte, since such remarks were within the bounds of 
propriety. Thus, appellant has failed in his “burden of show- 
ing essential unfairness * * * not as a matter of speculation 
but as a demonstrable reality.” Buchalter v. New York, 319 
U.S. 427, 431 (1943). 


IIL. The trial court did not commit reversible error in 
instructing on absent witnesses 


Appellant contends that the trial court committed reversible 
error in instructing the jury as to the absent witness rule as 
applied to an alibi witness and in denying its application to 
an officer not called by the Government (Br. 17). 

Prior to instructions and arguments to the jury, a bench 
conference was had in the interest of considering special in- 
structions. Being of opinion that he “could explain the argu- 
ment away” appellant’s trial counsel conceded, and properly 
so, that an instruction should be given and the Government 
be permitted to argue concerning the abeence of an alibi wit- 
ness. The court ruled in accordance with appellant’s conces- 
sion (J. A. 12). However, appellant’s request to argue an in- 


*Rule 52 (b) F. R. Cr. P. 
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ference from the absence of a police officer was denied because 
the rule does not apply “to the police officer” (J. A. 13). Ac- 
cordingly, the court instructed the jury, inter alia: 


There are certain other particular instructions 
which I would like to give you, one of which is if a 
party has it peculiarly within his power to produce a 
witness whose testimony would elucidate the transac- 
tions, the fact that he does not do it creates the pre- 
sumption that the testimony if produced would be 
unfavorable. 

However, there is no such presumption where the 
Government fails to put on the stand a witness not 
deemed necessary to its case who might conceivably 
have given testimony favorable to the defendant. 


Thereafter the following colloquy transpired: 


The Court: “Do counsel have anything further?” 

Prosecutor: “The Government is satisfied.” 

The Court: “Mr. * * *, do you have anything fur- 
ther?” . 

Defense Counsel: “The defense is satisfied.” (J. A. 
13.) 


It is thus quite apparent that although appellant had ample 
opportunities to object to the pertinent instructions and argu- 
ment before and after they were given, he failed todo so. He 
is therefore precluded from urging the matters on appeal. 
Rule 30, F. R. Cr. P.; Pitts v. United States, 99 U. S. App. 
D. C. 68, 237 F. 2d 217 (1956); Villaroman v. United States, 
87 U.S. App. D. C. 240, 184 F. 2d 261 (1950), (reversed on 
other grounds). 

Prescinding from the procedural requirements, appellant’s 
contentions are also devoid of substantive merit. The in- 
structions given by the Court are indeed as enunciated by the 
Supreme Court decades ago, Graves v. United States, 150 U.S. 
118 (1893) and as adopted by this Court subsequent thereto. 
Billeci v. United States, 87 U.S. App. D. C. 274, 184 F. 2d 394 
(1950), Milton v. United States, 71 U. S. App. D. C. 394, 110 
F. 2d 556 (1940). In Graves, supra, the absent witness rule 
was stated as follows: 
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* * * if a party has it peculiarly within his power 
to produce witnesses whose testimony would elucidate 
the transaction, the fact that he does not do it creates 
the presumption that the testimony, if produced, would 
be unfavorable (Italics supplied). 


Thus, the prime requirements of the rule, before an instruction 
is warranted against the defendant, are that the absent witness 
be “peculiarly available” to the defendant, Billeci v. United 
States, supra, and that his testimony would “elucidate the 
transaction.” Hence the instruction is not warranted when 
the witness is available to either side. Bulleci v. United States, 
supra; Moyer v. United States, 78 F. 2d 624 (9th Cir. 1935); 
Egan v. United States, 52 App. D. C. 384, 287 Fed. 958 (1923). 
But such a rule is flexible when it comes to the availability of 
@ witness presumably biased; since a biased witness is not in 
fact “equally available to both parties.” United States v. 
Beekman, 155 F. 2d 580 (2d Cir. 1946). Hence, the “legal 
stranger” doctrine declared in Egan, supra, does not apply to 
appellant—a friend “in close relation” to the missing witness 
for at least six years, who allegedly lived at the home of the 
witness for a week prior to the trial (R. 48-49) and who was 
successful in producing the wife of the missing witness. Milton 
v. United States, supra. Such a witness is indeed presumably 
biased, and even if available to both sides but not called, appel- 
lant would not be exempt from the absent witness instruction. 
United States v. Beekman, supra. Moreover, there is even 
more recent authority for the proposition that a blood or em- 
ployee relationship is not required before an instruction is 
applicable United States v. D’Ercole, 225 F. 2d 611, 614 (2d 
Cir. 1955).” 

That the absent witness was not available to the Govern- 
ment is clear from the record. Although appellant concedes 
the witness was in attendance at court prior to trial, his pres- 
ence and contemplated use were not known to the Govern- 
ment until announced at trial. By the same token, this con- 


T Billeci, and Egan, supra, at least by implication support this view, since 
the witnesses were not relatives or in a fiduciary relationship, and the Court 
cited equal availability as its grounds for reversal. Cf. also McGuire v. 
United States, 84 U. S. App. D. C. 64, 171 F. 2d 136 (1948). 
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cession admits the witness was available to appellant, and 
included that his whereabouts were known (J. A. 12). Cf. 
Billeci v. United States, supra; Egan v. United States, supra. 

The record also reflects that the testimony of the witness 
would have “elucidated the transaction.” It need only be 
recalled that appellant’s alibi defense was introduced through 
Mrs. Earnhart who testified she alone was in appellant’s com- 
pany during the day of the crime. The missing witness, Mr. 
Earnhart—who according to Mrs. Earnhart, introduced ap- 
pellant to his wife in 1950 and who allegedly brought appellant 
to his home to live rent free (R. 54) after his wife had not 
seen appellant for six years—was allegedly with appellant and 
Mrs. Earnhart between 7: 00 and 12: 30 p. m.; thus during the 
crucial time of the crime, 9: 30 P. M. (R. 48-49). Certainly, 
in the face of the Government’s positive direct testimony as 
to the identification of appellant at the line-up, confrontation 
and trial; the absence of appellant’s mustache at the time of 
arrest, as at the time of the crime; appellant’s uncertainty of 
his whereabouts at the time of the crime (J. A. 9), and the 
mysterious circumstances surrounding appellant’s living at 
the Earnhart home before, but not after the crime (R. 56), 


the witness’ absence ought either to have been explained 
away, as the prosecutor argued (J. A. 13) or an instruction 
given. Woolard v. District of Columbia, 62 A. 2d 640 (Mun. 
App. D. C. 1948). Cf. McGuire v. United States, supra. For 
indeed, he was “close” to appellant and could have shed some 
light on the matter. As this Court stated in Milton, supra: 


* * © if the witness is available to the accused and 
not the Government and is informed concerning the 
facts material to the case, the presumption arises from 
his unexplained absence that the accused had good rea- 
son for not calling him; and this may properly be 
argued against him. 

A fortiori, if the instruction is proper, the prosecutor’s argu- 
ment thereon is proper. Milton v. United States, supra. See 
also United States v. D’Ercole, supra; Scanlon v. United 
States, 223 F. 2d 382, 392 (1st Cir. 1955); Samish v. United 
States, 223 F. 2d 358, 365 (9th Cir. 1955). 





Obviously, Billeci, Moyer and Egan, supra are distinguish- 
able from the instant case upon their respective facts. In 
each, the witness was equally available to the Government. 
Also in Egan, the court’s instruction was “misleading.” 
Graves, supra, does not support appellant’s position because 
the witness was imcompetent to testify either for or against 
the defendant. 

As well established as the rule itself is the exception to 
police officers, all of whom need not be called by the Govern- 
ment since they are as available to appellant by subpoena as 
they are to the Government. McGuire v. United States, 84 
U.S. App. D. C. 64, 171 F. 2d 136 (1948); Morton v. United 
States, 79 U.S. App. D. C. 329, 147 F. 2d 28, cert. denied, 326 
U. S. 895. As this Court stated in Morton, with respect to 
police officers: 

Process was available to appellant to call additional 
witnesses if he wished to do so. 
Hence, denial of appellant’s requested instruction and com- 
ment concerning an officer who was not called as a witness was 
in accord with the law. 

Thus, since the court’s instructions and the prosecutor’s re- 
marks conformed to well established law, no error is apparent, 
not to mention reversible error. 


IV. Appellant was not denied effective assistance of counsel 
at proceedings subsequent to conviction 


Appellant contends that he was denied effective assistance 
of counsel after the jury returned its verdict of guilty; to wit, 
upon his subsequent motion for judgment of acquittal or for a 
new trial, and at the time of sentence. From the sole premise 
that his court-appointed counsel had become an Assistant 
Corporation Counsel at the time of the proceedings in ques- 
tion, appellant concludes, ¢pso facto, that his counsel possessed 
conflicting interests; ergo, denial of effective assistance of 
counsel. Obviously, the reasoning is fallacious. It does not 
follow automatically from the premise that conflicting inter- 
ests existed. That appellant cannot isolate any particular 
conflict is indicative thereof. His attempted merger of the 
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Corporation Counsel’s Office and the Office of the United States 
Attorney. is neither consistent with actuality, nor the intent 
of Congress. By taking judicial notice of the pertinent stat- 
utes, it is clear that the United States Attorney has jurisdic- 
tion over prosecutions separate and distinct from the Cor- 
poration Counsel. Title 23, District of Columbia Code § 101 
(1951 Edition). That this cleavage was intended by Congress 
is clear. Title 23, District of Columbia Code § 102 (1951 
‘Edition). See also United States v. Strothers, 97 U. S. App. 
D. C. 63, 228 F. 2d 34 (1955). 

Ergo, contrary to appellant’s position, since jurisdiction of 

the two offices are separate and distinct, no possible conflict 
of interest can exist and none has been demonstrated.* 
_ Moreover, quite analogous to the instant case is a holding 
that where a “justice of the peace” was appointed to repre- 
sent a defendant who did not object at trial and the record 
disclosed that “the case was fully tried, the State’s witnesses 
cross-examined and the defendant’s case orderly presented,” 
defendant’s contention of reversible error was devoid of merit. 
State v. Burrell, 120 N. J. L. 277, 199 A. 18, 24 (1938). ee 
the court said: 


We confess ourselves unable to see any merit in this 
point. A counselor at law in good standing who hap- 
pens to be a police justice in a small city is not thereby 
debarred from practicing law in the county courts. 


The true test in ascertaining whether appellant was denied 
effective assistance of counsel, contrary to the mandate of the 
Sixth Amendment to the Constitution, is well settled. Diggs 
v. Welch, 80 U. S. App. D. C. 5, 7, 148 F. 2d 667, 669, cert. 
denied, 325 U. S. 889 (1945). As the Court stated in Adams 
v. United States,® while quoting from Diggs v. Welch, supra, 
“for such a claim to succeed ‘an extreme case must be dis- 
closed. It must be shown that the proceedings were a farce 
and a mockery of justice . . .’.”. Moreover, “carelessness of 
counsel” is not enough. The record in the instant case mili- 


. $Cf. Title 1, District of Columbia Code $301 and 302, duties of the 
Corporation Counsel and his Assistants, as compared with 28 U. S. Code 
$ 507, duties of the United States Attorney. 

°95 U. 8. App. D. C. 354, 222 F. 2d 45 (1955). 
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tates against such a contention. Counsel for appellant, who 
had filed his motion while in private practice (R. 158-159) 
was very thorough in every phase of his argument thereon 
(R. 162-170), as well as in his rebuttal (R. 174-175). More- 
over, he requested that appellant also be heard, since appel- 
lant had filed an additional pro se motion (R. 169-170). Fol- 
lowing argument on the motions the court said (R. 176): 


I think the defendant got a fair trial. I think the 
issues were questions for the jury to pass on. And I 
also think he was very ably represented by counsel. 
Actually, when the case was over I had occasion to com- 
ment on the fact that the court-appointed counsel had 
been so thorough in the review of the case, particularly 
in his acquaintance with the area where the crime 
was alleged to have been committed, which very favor- 
ably impressed me. 
Even more can be said of counsel’s argument on the motion. 
For counsel reviewed the entire case for the court, most favor- 
ably to appellant, and then elaborated upon all pertinent legal 
issues involved. Both appellant and his counsel were per- 
mitted comment before imposition of sentence. Frederick v. 
United States, — U. S. App. D. C. —, — F. 2d — (decided 
February 1, 1957) relied upon by appellant is not authority 
for his proposition. That case is distinguished by the fact that 
attorney for Frederick had become an attorney with the United 
States Government, while appellant’s trial counsel had become 
an attorney with the District Government. Moreover, this 
Court did not determine that = conflict of interest in fact 
existed. 

It is clear from the record that appellant’s present conten- 
tion is an afterthought completely devoid of merit. Shelton 
v. Umted States, supra. Appellant neither objected to his 
counsel at the proceedings, nor did he make this precise com- 
plaint in his two pro se motions to the trial court (R. 180, 183) 
or in his petition to this Court (Misc. 746). Hence, appel- 

* Appellant’s last motion to the trial court was for reduction of sentence, 
following allowance of appeal by this Court (R. 183). His general al- 


legations of ineffective assistance of counsel were directed towards the 
trial (R. 181-182, Mise. 746). 
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lant has not sustained his burden. Adams v. United States, 
supra. 
CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 


Assistant United States Attorneys. 


U. BS. GOVER MENT PF. INTING OF FICE: 1957 





























































f 

q 

SUPPLEMENTAL BRIEF FOR APPELLEE ¥ 

a. ee ; 
| i 
7 United States Court of Appeals j 
7 FOR THE DISTRICT OF COLUMBIA CIRCUIT 4 
| fi 

| | 

| E 

‘ No. 13,691 | 

| 

- AntHowy Micuar, AccARDO, APPELLANT, 
ith | i 
qj 

Umstrep States or AMERICA, APPELLEE. { 

: j 

Appeal from the United States District Court , 
for the District of Columbia 

| : 
OLIVER GASCH, ; 
United States Attorney. q 
LEWIS CARROLL, : 

JOEL D. BLACKWELL, j 

Harry T. ALEXANDER, q 

Assistant United States 5! 

Attorneys. q 
: Distrie «fF toe PPO | 
7 " | : oF Colunbig Curcust i 
:- MB see x 1957 : 
f ; Py 4 
Sit Y Ip j 
| 4 

! CLERK} : 
' ‘j 

q 

- ey . 





No. 13,691 


QUESTIONS PRESENTED 


In the opinion of appellee, appellant’s supplemental 
brief raises the following questions: 

1. Whether alleged prejudicial error concerning dis- 
qualification of jurors can be considered on appeal when 
the matter is not contained in the record on appeal and 
when admittedly appellant failed to present the question 
below. 

2. Assuming arguendo that the petit jurors who con- 
victed appellant received and read the Manual entitled 
“Jury Service”, whether prejudicial error exists. 
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United States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,691 


AstHony MicHazL AcCARDO, APPELLANT, 


v. 


Unrrep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


SUPPLEMENTAL BRIEF FOR APPELLEE 


STATUTES AND REGULATIONS INVOLVED 


Title 23, District of Columbia Code (1951 Edition); Sec- 
tion 108—Cause of challenge not available to set aside 
verdict—Exception—provides : 


No verdict shall be set aside for any cause which 

ace be alleged as ground for challenge of a juror 

before the jury are sworn, except when the objection 
to the juror is that he had a bias against the defend- 
ant such as would have disqualified him, and such 
disqualification was not known to or suspected by the 
defendant or his counsel before the juror was sworn. 
(Mar. 3, 1901, 31 Stat. 1338, ch. 854, § 919.) 


Federal Rules of Criminal Procedure, 12 (b)(2) provides: 


Defenses and Objections Which Must Be Raised.— 
Defenses and objections based on defects in the in- 
stitution of the prosecution or in the indictment or 
information other than that it fails to show jurisdic- 


(1) 
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tion in the court or to charge an offense may be 
raised only by motion before trial. The motion shall 
include all such defenses and objections then available 
to the defendant. Failure to present any such de- 
fense or objection as herein provided constitutes a 
waiver thereof, but the court for cause shown may 
grant relief from the waiver. Lack of jurisdiction or 
the failure of the indictment or information to charge 
an offense shall be noticed by the court at any time 
during the pendency of the proceeding. 


SUMMARY OF ARGUMENT 


1. Appellant’s attempt to supplement the record on 
appeal by photostats of correspondence and an affidavit 
must fail as not being in accord with the Federal Rules 
of Criminal and Civil Procedure. Moreover, his conceded 
failure to present alleged error below precludes review 
on appeal, since alleged prejudicial error tantamount to 
disqualification of jurors is a non-jurisdictional defect 
waived by inaction below. 

2. When appellant’s suggestion of reading his excerpt 
“in the entire context of the handbook” is followed, it is 
patently clear that nothing contained therein is either 
misleading or erroneous. That the Manual entitled “Jury 
Service” is intended to be a short description of procedure 
to facilitate qualified jurors to follow the proceedings is 
the expressed purpose of the Manual. Moreover, ac- 
cording to the unequivocal expressed language of the 
Manual, the jurors are admonished to follow the instruc- 
tions of the Court, in whom alone rests decisions on the 
law. By no stretch of the imagination can the Manual 
be construed as instructions or a dissertation of the law. 
Appellant’s expressed contention that the Manual may 
have misled the jurors is patent conjecture and is com- 
pletely devoid of merit in view of the trial court’s proper 
instructions on the essentials of the law. Such conjecture 
is not sufficient to rebut the presumption that the trial 
court’s instructions were followed. Moreover, in view of 
23 D.C. Code $108, appellant’s sheer conjecture is not 
sufficient to set aside the verdict. 
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ARGUMENT 
I 


Alleged Prejudicial Error Concerning Disqualification 
Of Jurors Is Not Properly Before The Court 


Appellant asserts, by virtue of correspondence and an 
affidavit, not part of the record on appeal, that subse- 
quent to briefing and arguing his case on appeal, he 
learned from the Clerk of the District Court that, imme- 
diately following their qualification, petit jurors were, 
about the time of appellant’s conviction, customarily given 
the Manual entitled “July Service”. Appellant then as- 
sumes that such a Manual was in fact given to the twelve 
jurors who convicted him of attempted robbery. Upon 
this assumption appellant claims prejudicial error result- 
ing in effect from alleged disqualification of jurors. Ap- 
pellant’s concession that the matter was not raised below 
precludes review on appeal. His action below was indeed 
waiver of a non-jurisdictional defect. F.R.Cr. P. 12(b) 
(2); Poltafico v. United States, 237 F.2d 97, 110 (6th Cir. 
1956). Moreover, the material brought to the Court’s at- 
tention by affidavit and photostats of correspondence is 
completely outside the record as it fails to represent “what 
occurred in the district court”. Appellant’s means there- 
fore of “supplying a record which was never made” is 
not countenanced either by the Federal Rules of Criminal 
Procedure or Federal Rules of Civil Procedure. Butler 
v. United States, 88 U.S. App. D.C. 140, 142, 188 F.2d 
24, 26 (1951). Hence, the question, is not properly be- 
fore this Court. 

I 


Assuming Arguendo That Petit Jurors Who Convicted 
Appellant Received And Read The Manual, Prejudi- 
cial Error Is Absent 


Taking appellant’s assumptions, arguendo, that his 
jurors received and read the Manual entitled “Jury 
Service” it is obvious no error exists. Initally, after 
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quoting an excerpt from pages four and five of the 
Manual, appellant states, “The quoted lines must be read 
in the context of the entire handbook” (A.S.B. p. 3).? 
When appellant’s suggestion is followed, patently, the 
Manual is intended to be nothing more than a “short 
description of the procedure” in civil and criminal cases, 
rather than a dissertation or instructions on the law 
(Manual, p. 3). Practically, at the outset, substantiating 
this view, after informing those who had qualified for 
jury duty the importance thereof, the Manual states that 
jurors 

“must decide cases entirely on the evidence presented 


to them and follow the instructions of the Court as 
to the law (Italics supplied).” Manual at p. 2. 


Thereafter, the Manual reemphasizes that in a jury trial: 


“... the judge decides the law and the jury decides 
what are the facts (Italics supplied).” Manual, p. 2. 


Before setting forth the excerpt quoted by appellant 


aforementioned, the Manual significantly and succinctly 
discloses its purpose thusly: 


A short description of the procedure in each [crim- 
inal and civil cases] will be given in order that the 
jurors may intelligently follow the proceedings (Em- 
phasis added). Manual, p. 3. 

Bearing in mind the purpose of the Manual, or pre- 
scinding from the expressed purpose, the language of the 
manual at pages four and five states not what a de- 
fendant, such as appellant must do, but what he may do. 
The patent distinction needs no elaboration to conclude 
that the procedure stated in the Manual is in no way 
misleading or erroneous. 

Appellant’s argument that the Manual “may have mis- 
directed the jurors on the burden of proof to be carried 
by the defendant” overlooks the fact, as previously em- 
phasized, that the Manual informs the jurors that they 
“must” follow the instructions of the court. Appellant 


2“A.S.B.” refers to Appellant’s Supplemental Brief. 
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does not contend that the court’s instructions upon pre- 
sumption of innocence, burden of proof and reasonable 
doubt were erroneous. Although appellant contended on 
appeal that the trial court’s instructions upon missing 
witnesses was erroneous, the record reflects, as indicated 
in Appellee’s Brief at pp. 13-17, that such a position is 
untenable. The fact that the prosecutor argued precisely 
in accord with the court’s imstructions, which the Manual 
stated the jurors must follow, can in no sense be con- 
sidered misleading. 

Appellant’s main reliance upon United States v. Gordon, 
— F.2d —, (7th Cir. 1957), 26 L. W. 2043 is not well 
founded. In the first place, Gordon was reversed prin- 
cipally because of insufficient evidence to support the 
verdict. Thereafter, the Court made “an exception” to 
consider Gordon’s challenge to the venire. Important 
distinctions exist between Gordon and the instant case; 
first, the “Handbook for Jurors” criticized in Gordon is 
not the manual used in this jurisdiction; secondly, Gordon 
challenged the venire at the outset; thirdly, the Handbook 
in Gordon implanted an erroneous impression by telling 
the jurors that procedure in Criminal cases is very similar 
to Civil Cases, wherein, according to the Handbook the 
defendant calls witnesses to disprove the plaintiffs case; 
fourthly, the Handbook in Gordon was more detailed and 
one passage in particular, constituting “a plain invitation 
to the jury to return a verdict of guilty and leave the 
consequences to the court”, would have been reversible 
error if given as an instruction (slip op. p. 12). Thus, 
not only is Gordon not binding upon this Court, but be- 
cause of its significant differences lacks persuasion. 

Finally, the prejudice complained of, if any, is one that 
could have been discovered on voir dire, just as one can 
discover whether or not a prospective juror is an attor- 
ney, a student of the law, a member of a law enforcement 
agency or has read periodicals concerning the law, or even 
that he had read newspaper accounts of the alleged 
erime. Failure to propound questions on voir dire and 
thereby unearth grounds for challenging a juror is not 
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generally grounds for a new trial or reversal. 23 D.C. 
Code § 108. That statute provides: 


No verdict shall be set aside for any cause which 
mat be alleged as ground for challenge of a juror 
before the jury are sworn, except when the objection 

to the juror ts that he had a bias against the de- 
fendant such as would have disqualified him, and 
such disqualification was not known to or suspected 
by the defendant or his counsel before the juror was 
sworn (Italics supplied). 
It is well established the time and place to ascertain 
existence of any disqualification on the part of a juror 
is at trial on voir dire. Johnson v. Umted States, 225 
U.S. 405, 420 (1912); Umited States ex rel. Darcy v. 
Handy, 130 F. Supp. 270, 293 (M.D. Pa. 1955), aff’d., 224 
F.2d 504 (3rd Cir. 1955), aff’d., 351 U.S. 454; 

Appellant’s contention is not that the jurors had a bais 
which in fact disqualified them, but, in effect that they 
may have had a bias which might have disqualified them 
with respect to the law. Under 23 D.C. Code § 108, such 
a contention would have been insufficient to require the 
trial court to grant a new trial. Paolucci v. United States, 
30 App. D.C. 217 (1907), cert. dented, 208 U.S. 617. There, 
this Court held that a trial court had not abused its dis- 
cretion in denying a motion for new trial upon conviction 
of murder in the first degree. The Court stated, inter 
alia, referring to the predecessor of 23 D.C. Code $ 108: 


It gives no new right to the defendant, and adds 
mallling to the discretionary powers which the courts 
have exercised in such cases. If not declaratory 
merely of a ig Serre rule of practice, it would 
seem rather a limitation, than other wise, of the 


ordinary discretionary power of the courts to grant 
new trials. 


In Umited States v. Hanwoay, 26 Fed. Cas. 105, No. 
15,299 (C.C.A. D. Pa. 1851), the court held at page 108: 


“The juror ts not disqualified by having formed 
opinions upon the law, tf they are not of such a char- 
acter as to influence his action, in case the Court 





shall instruct him that they are erroneous: But if 
his action as a juror would be affected by those 
opinions in any degree, notwithstanding such instruc- 
ae it is good cause of challenge (Emphasis sup- 
p . 


Hence, appellant having waived his right to challenge 
the jury prior to verdict, particularly at voir dire, assum- 
ing the jurymen formed an opinion as to the law of bur- 
den of proof, they were not disqualified, and therefore 
remained impartial. Moreover, the Court’s instructions 
were proper and presumptively followed. What the 
Supreme Court stated in Opper v. Umited States, 348 
U.S. 84, 95 (1954), concerning a different situation is 
particularly applicable: 


To say that the jury might have been confused 
amounts to nothing more than an unfounded specu- 
lation that the jurors disregarded clear instructions 
of the court in arriving at their verdict. Our theory 
of trial relies upon the ability of a jury to follow 
instructions. 


CONCLUSION 
Wherefore, it is respectively requested, for reasons 


stated herein and in appellee’s main brief, that the judg- 
ment of conviction be affirmed. 


ou. s. covennnenr printing orrice: 1987 
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